
STATE OF NE!'l YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

RVA Trucklng, Inc.

for Redetermination of a Deficlency or for
Refund of Franchise Tax on Transportatlon and
Transml.sslon Corporations under Artlcle(s) 9
of the Tax Law for the Years 1977 - 1982.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany i

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmisslon, that he/she ls over 18 yearg
of age, and that on the 12th day of June, 1986, he/she served the wlthln notlce
of Decision by certifled mail upon RVA Trucklng, Inc. the petitloner ln the
wlthin proceedLng, bI encloslng a true copy thereof ln a securely sealed
postpaid nrapper addressed as fol lows:

RVA Trucking, Inc.
575 Lyel l  Ave.
Rochester, Nf 14606

and by deposlting same enclosed in a postpaid properly addressed wrapper Ln a
post office under the exclusive care and custody of the Unlted States Postal-
Servlce within the State of New York.

That deponent further says that the sal-d addressee ls the petltioner
hereln and that the address set forth on sald rrrapper Ls the last knoltn addreee
of the pet i t ioner.

Sworn to before ne thls
L2th day of June, 1986.

t o



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

RVA Trucking, Inc.

for Redeterml-nation of a Deflciency or for
Refund of Franchlse Tax on Transportatl-on and
Transmission Corporations under Arttcl-e(s) 9
of the Tax Law for the Years L977 - L982.

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and saye that
he/she is an employee of the State Tax Comigsion, that he/she ls over 18 years
of age, and that on the 12th day of June, 1986, he served the wlthin notlce of
Declsion by certlfied nail upon Richard D. Morris, the representatlve of the
petitioner in the wlthin proceedlng, bI enclosing a true copy thereof in a
secureLy seal-ed postpaid wrapper addressed as follolcs:

Richard D. Morris
Morrls & Morris
45 Exchange St.
Rochester,  NY 14614

and by deposltlng same enclosed in a postpaid properly addressed wrapper ln a
post offl.ce under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the rePresentatlve
of the petltioner hereln and that the addresa set forth on sald wraPPer is the
last known address of the representatlve of the petltioner.

Sworn to before me this
12 th  day  o f  June,  1986.

ter oaths
sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E I , I  Y  O R K  L 2 2 2 7

June 12, 1986

RVA Trucklng, Inc.
575 Lyel l  Ave.
Rochester, NY L4606

Gentlemen:

Ptease take notlce of the Decl"slon of the State Tax Coumlseton enclosed
herewith.

You have now exhausted your rlght of review at the adninLstrative leveL.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedl.ng in court to revielt an
adverse declslon by the State Tax Cornnlgslon nay be lnetltuted only under
Artlcle 78 of. the Clvil Practlce Law and Rules, and must be conrmenced la the
Supreme Court of the State of New York, Albany County, wl"thl.n 4 months from the
date of thls notiee.

Inqulries coneernlng the computatLon of tax due or refund allowed ln accordance
wlth thls declsl"on nay be addressed to:

NYS Dept. Taxation and FLnance
Audlt Evaluatlon Bureau
Aesessuent Revtew UnLt
Bulldtng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaurs Repreeentatlve

Pet{tl"oner I s Representatlve:
Rlchard D. Morrls
Morrls & MorrLs
45 Exchange St.
Rochester,  NY 14614



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

RVA TRUCKING, INC. DECISION

for Redetermlnatlon of a Defl.ciency or for
Refund of Franchlse Tax on Transportation and
Transmlssion CorporatLons under Article 9 of
the Tax Law for the Years 1977 tlrrough 1982.

Pet l t loner,  RVA Truckingr Inc.,  575 Lyel-L Avenue, Rochester,  New York

L4606, flled petltlons for redeterminatlon of a defLclency or for refund of

franchise tax on transportatlon and transmlssion corporatlons under Artlcl-e 9

of the Tax Law for the years 1977 through 1982 (Ftle Nos. 32892 and 52584).

A hearlng was held before Tinothy J. ALston, Hearlng Offlcer, at the

offLces of the State Tax Commission, 259 Monroe Avenue, Rochester, New York' on

January 29, 1986 at 1:15 P.M. Pet i tLoner appeared by Richard D. Morr le,  Eeq.

The Audlt  DlvisLon appeared by John P. Dugan, Esq. (James Del la Porta, Esq. '  of

counsel) .

ISSUE

Whether pet i tLoner

buslness and therefore

is princLpally engaged in a

subJect to tax under Article

FINDINGS OF FACT

transportatlon or tranemlselon

9 of the Tax Law.

1. On March 11, 1980, pet l t loner,  RVA Trucking, Inc.r  f l led a claim for

refund of corporat lon tax pald for the f iscal  years ended March 31'  L977' March 31,

1978 and March 31, 1979. Pet l t loner had f l led New York State franchlse tax

reports under ArticLe 9 of the Tax Law for the calendar years L977 and. 1978.

In its clalm for refund, petitioner took the posltLon that it should properly
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have flled l-ts franchise tax reports under Article 9-A of the Tax Law for the

L977-1978 perlod. The clained refund was based upon the dlfference between

pet l tLonerfs franchlse tax J- iabi1- l ty under Art lc le 9 and pet i t lonerfs proposed

liability under Artlcle 9-A of the Tax Law. Petltioner also requested reclassl-

ficatlon as a corporatlon under Article 9-A.

2. By Letter dated January 23, 1981, the Audit  DLvislon denled pet l t lonerrs

refund cJ-alm, havlng deterurlned that petltloner riras ttproperly claselfled under

ArtLcle 9. ' r  On March 4, 1981, pet i t loner f l l -ed a petLt lon dated February 27,

1981 protest ing the denlaL of l ts refund cLaim.

3. Notnithstandlng the Audlt DLvLsionrs denial of lts clal-mr petLtioner

filed corporatlon franchise tax reports under Articl-e 9-A of the Tax Law for .

l ts f lscal-  years ended March 31, 1980, March 31, 1981 and March 31'  1982.

4. On June 1, 1983, the Audlt  Divls lon Lssued six not ices of defLcLency

pursuant to ArtLcle 9 of the Tax Law against petitloner, RVA Trucklng, Inc.

Three notices were issued under sectlon 183 of the Tax Law for the years begun

January 1, 1980 through January 1, 1982 and three were lssued under sectlon 184

of the Tax Law for the years ended December 31, 1979 through Decenber 31, 1981

in amounts as foll-ows:

Sect ion  183

Period Begun

r  /L /80
L IL /8 t
L  / L / 8 2

Total Due

Period Ended Tax Interest Total Due

Tax

$396 .00
275.00
281 .00

Section

Interest

$163 .79
90 .37
54 .29

184

f i5s9.79
365.37
335.29

$14 ,007 .93
12 ,631 .00
L0,262.7 r

L2 l3L  /79
L2 l3r l80
12 l3L  /8 r

$9 ,  909 .  40
9 ,507  . 00
8 ,601  . 00

$4 ,098 .53
3 ,124 .00
L ,66L  . 7  r
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5. On June 1, 1983, the Audlt  Divls lon also lssued to pet l tLoner six

statements of audit adJustment rrith respect to the notices of deflcLency set

forth above. Each of the statements of audlt ad5tustment gave the following

explanat lon for the def ic iencles:

r fEst imated def ic lency for fal lure to f i le the proper report
under Sect ion 1S3 [184] of the Tax Law.t '

6.  Pet i t ioner subsequent l-y f i led a pet l t lonr dated July l3r 1983, to

protest the issuance of said notlces of deflciency and thls proceedlng ensued

to determine pet i t ionerfs r ights both with respect to the not ices of def ic iency

and with respect to pet l t ionerts aforementioned refund claim.

7. Petitloner nas incorporated in New York ln 1957. DurLng the periods

at issuer petitloner was prlnarily engaged ln subcontracting work on road

construction sites and other rnajor constructlon sltes provl.dlng servlces ln

connectlon with excavation work at such sltee. ApproxLmately 85 percent of

petitlonerts gross revenues were derived from such subcontracting rtork during

the perlods at lssue. Typlcal ly,  pet i t loner loaded dlr t ,  rock or other mater lal

ont,o Lts trucks and hauled this material to a deslgnated Location as dlrected by

the general- contractor. Often the materLal- was hauled from one area of the

constructlon site to another l-ocation on the same site where it was dumped. On

certaln Jobs, material was hauled to an off-slte locatlon and dumped' the obJectlve

generally being to deposlt the materiaL ln the nearest low-lylng area. On other

Jobs, petitioner loaded material such as asphal-t or gravel onto lts trueks at an

off-site location and hauLed lt to the site where it was dunped.

8. Durlng the periods at issue, petitloner owned and operated approximately

20 dump trucks for use in lts work. Petitioner also owned and operated front-end
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loaders which were used to load materlal onto the trucks. Petitlonerrs employees

operated these vehlcles at all times.

9. The remainder (approxlmately 15 percent) of petttionerts revenues were

derived from subcontracting work with srraller contractors and enow plowing

services. In its work wlth snaller contractors, petl-tLoner provided essentlal-l 'y

the same services as descrlbed ln Findings of Fact rrTrr and rr8rt.

10. Petltioner took the posltion that it was prlnaril-y an earth-movLng

contractor providLng essentiatly the same services as could be provLded by

earth-moving equipnent such as a bulLdozer or pan, and that lt was therefore

prlmarily l-nvolved in constructlon work rather than transportatlon. Petitioner

argued that, as a resul-t, it was not a transportation or transmisslon corporatlon

within the meaning and lntent of sectlons 183 and 184 of the Tax Law.

CONCLUSIONS OF I,AW

A. That for the pr iv i lege of exercising l ts corporate franchlse, of  doing

buslness, of employing capital, or of owning or leaslng property ln thls state

in a corporate or organized capacity, or of malntalning an offlce ln this

state, every domestic or foreign corporation (except those corporatlons subJect

to tax under sectlons 183 through 186 and such other corporatlona as are

specif ied ln sect lon 209.4) nust pay an annuaL franchlse tax to thls state

(Tax Law $ 209.1).  Sect ions 183 and 184 of Art lc le 9 lnpose a franchlee tax and

an addit lonal f ranchise tax, respect ively,  upon,corporat ions and associat lons

formed for or principal-l-y engaged Ln the conduct of avLatfon, rallroad, canal-t

steamboat,  ferryr express, navigat ion, plpe l - lne, t ransfer,  baggage exPresa,

omnlbusr trucking, taxlcab, telegraph, telephone, palace car or sleeplng car

business or formed for or prlnclpal-ly engaged ln the conduct of two or more of
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such businesaes, and other domestlc corporations or assoclations princtpally

engaged ln the conduct of a transportatlon or transmisslon busl.ness.

B. That whether a corporatlon Ls properly classifled and held subJect to

taxation under Article 9 or under Article 9-A ts to be determined from an

examination of the nature of its busLness actlvltles (see Dlatter of McAll-ister

B r o s . ,  I n c .  v .  B a t e s ,  2 7 2  A p p .  D i v .  5 I l  [ 3 r d  D e p t .  1 9 4 7 ] ) .

C. That inasmuch as the relevant statutes set forth no definl.tLon of

transportat ion for purposes of Art ic les 9 or 9-A, the nature of pet l t ionerrs

principal buslness activitles must be determined by decidlng whether such

activltles constl-tuted transportation wlthin the plain and ordlnary sense of

that word (see r 205 APP. Div. 209r

? L L  [ 3 r d  D e p t .  1 9 2 3 ] ) .

. 
D. That rr[i]n tts ordl-nary sense, ttransportationf comprehends any real

carrying about or from one place to another. It lnplies the takJ.ng up of

persons or property at, some point and puttlng then down at anothet, and sLgnlfLes

at least a movement of some sort between terminl or places.rr 87 C.J.S.

Transportatl-on.

E. That it ls undtsputed that petitlonerfs prlncipal bustness activlty

consisted of loadfng, hauling and dunping naterlal in connection wLth maJor

constructlon work. Petltioner was therefore princl-pal-Ly engaged ln the conduct

of a transportation busLness within the ordlnary neanl-ng of that tern and

wlthln the meaning of Article 9 of the Tax Law. That petltloner often "conflnes

its transportlng to a l-lnited area ls of no consequence slnce Lt ls not necessary

that ttransportatlonr be between t\ro deflnlte polnts and, lf there ls fonvard

movement,  dlstance is not lmportant (c i tat ions omLtted). t t  Matter of  Joseph A.

Plt ts Truckingr Inc.,  State Tax Conrmiselon, July 18'  1984. Further,  that
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petitlonerfs buslness primarily serves the construction industry ls Llkewlse of

no conseguence for the statute draws no dlstlnctlons whatever among transPortatlon

corporations serving parti.cular lndustrles.

F. That the pet i t ions of RVA Trucking, Inc.,  dated February 27'  1981 and

July 13, 1983, respect ively,  are denied and the denlal  of  refund lssued on

January 23, 1981 and the not ices of def lc iency issued on June 1, 1983 are

sustained.

DATED: Albany, New York STATE TAX COMMISSION

,JUN 1 21980 PRESIDENT


